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ABATEMENT: 
1. An action of debt, founded on a penal statute, as in this case, 
for harboring runaway slaves, abates by the death of the 
plaintiff, and can not be revived. Hstis v. Lenox, 292. 


2. An action for seducing away a slave does not abate by the 
death of the defendant. McAlister v. Spiller, 314. 


3. Rules as to Abatement, 88. 


ACTION: ; 
See Deceit—JustTice oF THE PeEace—MILLS—SHERIFF, 2. 


ACTS OF ASSEMBLY: 


Acts of Assembly take effect from the beginning of the session 
in which they are passed. Sumner v. Barksdale, 328. 


ADVANCEMENT: 
Advancement of personal property made by an intestate in his 
life-time to his children, are under the Act of 1784 (1 Rev. 
Stat., ch. 64, sec. 1), to be brought into distribution for the 
benefit of the widow. Davis v. Duke, 526. 


AMENDMENT AND JEOFAIL: 

Where the complainants attempted to amend by making new 
defendants, but drew their amended bill in such a manner 
that it did not appear to have any relation to the original 
bill, they were permitted to amend further so as to connect 
the two bills, upon their paying all the costs incurred on 
the copies of the amended bill issued. Benzien v. Lovelass, 
630. 


See ATTACHMENT 2, 6—PENAL ACTIONS, 2. 


ANSWER: 

1. An answer taken abroad under a commission, may be read, 
though the commission was taken out in blank and filled 
up by the defendant with the names of two persons, who 
did not appear either by the commission or certificate, to 
be authorized to administer oaths where the answer was 
taken. sunt v. Williams, 230. 

2. If a commission to take an answer be filled up by the master, 
the party can not strike out the name of the commissioner 
to insert another, though he might have done so, had the 
ot been taken out in blank. Dawson v. Speight, 
231. 


See Evipence, 11. 


APPEAL: 


1. The sureties in an appeal bond can not be charged, if the con- 
dition of the bond leave out the most effective part required 
by law, to-wit, that the sureties should be discharged on the 
performance by the appellant of the judgment in the Court 
above. ‘Waller v. Pitman, 324. 


2. Where, upon the hearing of a cause by petition for an account 
in the County Court, the Court ordered an account to be 
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APPEAL—CONTINUED. 

taken by an Auditor, upon the coming in of which excep- 
tions were filed by the palintiff, which, being argued and 
overruled, the plaintiff appealed, it was held that the Supe- 
rior Court would begin with the exceptions and not to hear 
the cause first upon the petition, answers and proofs, though 
possibly it should not stop with the hearing on the excep- 
tions. Erwin v. Arthur, 6. 

3. If a defendant be acquitted in the County Court and the State 
appeal, a bond need not be given; and it is sufficient if the 
appeal be filed in the Superior Court at any time before 
State’s day. State v. McLelland, 632. 


See CERTIORARI. 


ARBITRATION AND AWARD: 

1. Awards are to be construed liberally; and in mercantile trans- 
actions, not admitting of certainty, nice objections ought not 
to defeat an award. If that to which the objection of un- 
certainty is made, can be ascertained by the context, the ob- 
jection shall not prevail. Borretts v. Patterson, 125. 

2. The meaning of the rule that an award must be mutual, is 
that the thing awarded to be done shall be a final discharge 
of all future claims by the party in whose favor the award is 
made against the other for the cause submitted. Jbid. 


3. An award which merely directs a sum of money to be paid, 
but without stating the matter of controversy, or directing 
a release, or saying that the payment shall be in satisfaction 
of any specified injury or demand, may be rendered suffi- 
ciently certain, final and mutual by averments connecting 
the award with the submission. Bryant v. Milner, 485. 


ASSAULT: 
See DAMAGES. 


ASSUMPSIT: 


1. The action of assumpsit will lie on either an express or im- 
plied promise to pay for the use and occupation of land. 
Hayes v. Acre, 247. 


2. Assumpsit will not lie where a party has a remedy on a cove- 
nant under seal; therefore, where in a charter party under 
seal the defendant expressly covenanted to man and victual 
the vessel for the specific voyage and back again, etc., and 
afterwards sold her in a foreign port and received the 
money, it was held, that as the whole tenor of the contract 
shewed that it was the intent of the parties that the vessel 
should return, it was a breach of the charter party for the 
defendant to sell, for which the plaintiff could bring cove- 
nant or debt, which was a higher remedy than assumpsit. 
Davis v. Gibson, 320. 


See ATTORNEY AND CLIENT. 


ATTACHMENT: 

1. The attachment law does not require the plaintiff to swear 
positively to the amount of his debt; therefore, it was held 
good where the plaintiff swore that he haa good reason to 
believe that the defendant and his connexions “had endam- 
—— to the amount of” a certain sum. Powell v. Hamp- 
ton, q 











ase ead 





XUM 





INDEX. 695 


ATTACHMENT—COnrtTINUED. 

2. Where an attachment was executed and returned to a court 
on the same day on which it was issued, the return is irregu- 
lar, but is helped by the statute of jeofails, after verdict or 
judgment by default. Ibid. 

3. It is not error for the Court to order goods attached to re- 
main in the hands of the sheriff of the county, such sheriff 
being the plaintiff in the suit. Jbid. 

4. If a plaintiff in attachment fail to give bond or file an affi- 
davit, it should be pleaded in abatement; it can not be taken 
advantage of by writ of error. Ibid. 

. It is not error that the sheriff who summoned the jury to exe- 
cute a writ of enquiry in an attachment was the party plain- 
tiff in tne cause. Ibid. 

6. If an officer executing an attachment returns “executed and 
returned” without specifying on what he has levied, the re- 
turn is informal, but is cured by the statutes of jeofail, 
after verdict or judgment by default. Ibid. 

7. It can not be taken advantage of by writ of error that no 
declaration or other paper setting forth the nature of the 
charge was filed in a suit by attachment. Jbid. 

8. A garnishee may have a writ of error on the judgment against 
himself, or the defendant in the attachment. Haughton v. 
Allen, 364. 

9. The attachment law does not require the plaintiff to swear 
positively to the amount of his debt; therefore, it was held 
good when the plaintiff swore that he had good reason to be- 
lieve that the defendant had, in company with others, en- 
damaged him to the amount of £219. Bickerstaff v. Del- 
linger, 474. 

10. If the plaintiff in attachment fail to give bond or file an affi- 
davit, it should be pleaded in abatement, it can not be taken 
advantage of by writ of errer. Ib. 


ATTORNEY AND CLIENT: 

If an attorney promises his client, during the suit, to indemnify 
him against the consequences of it, the promise is without 
consideration and will not support an action. Mitchell v. 
Bell, 244. 


BASTARDY: 
The recognizance, on a charge of bastardy, to appear at the 
County Court, must be taken before two justices. State v. 
Quinnery, 123. 


or 


BAIL: 

1. If the writ be altered from debt to case, the bail are no longer 
bound. sryan v. sradley, 177. 

2. A man indicted for murder can not be bailed upon affidavits 
taken ex parte by persons not authorized to take them. 
State v. Dew, 94. 

3. Where costs, which accrued after judgment, were not set forth 
in the sci. fa, against the bail, it was held to be no variance, 
on the plea of nul tiel record. Alston v. Bullock, 297. 

4. The county to which the ca. sa. against the principal should 
issue, in order to charge the bail, is the county in which the 
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BAIL—CONTINUED. 
defendant was arrested, unless the return of the sheriff or 
something equally satisfactory and conclusive evinces that 
tne county, where the defendant was taken, no longer con- 
tinues to be his proper county. Benton v. Duffy, 316. 


BILLS OF EXCHANGE AND PROMISSORY NOTES: 

1. In the case of paper not negotiable, the law is not so strict as 
in the case of negotiable paper, but the assignee must apply 
for payments in a reasonable time, and also give notice of 
non-payment in a reasonable time, and on failure of giving 
such notice, if a loss really happens, the assignee must sus- 
tain it. Plummer v. Christmas, 145. 

2. Damages can not be claimed under the Act of 1796 (see 1 
Rev. Stat., ch. 13, sec. 8), on a bill which has not the words 
“for value received.” Anonymous, 161. 


3. The assignor of a bond is not released by the obligor being dis- 
charged on a ca. sa. under the insolvent debtor’s law. Greer 
v. Blackledge, 165. 

. The Act of 1786 (1 Rev. Stat., ch. 13, sec. 3), making bonds 
assignable, did not operate upon bonds theretofore made, 
Wilkinson v. Wright, 509. 

Where A had money in the hands of B who could not pay it, 
but offered a bill on New York, which A did not want, but 
finding that C was willing to take it, received the money 
from him, and C, in consequence of an order from A, re- 
ceived from B his bill of exchange; upon the protest of this 
bill, and B’s. failure, held that A was nct accountable to C 
for the money paid for the bill as he was neither endorser 
nor had promised to become responsible. ‘Wilkins v. Mc- 
Kinsie, 570. 

6. Damages and interest on bills, are to be assessed according to 
the law of the place where the bill was drawn, and not where 
it was endorsed. Schermerhorn v. Pelham, 573. 


See PARTNERSHIP, 1. 


BOND: 
See Evipence, 8; PRESUMPTION OF PAYMENT. 


BOUNDARY: 

1. If a natural boundary be called for in a grant, a line is to be 
extended to it, disregarding distance. Witherspoon v. 
Blanks, 157. 

2. If upon the face of a deed it be uncertain whether the bound- 
ary line be at one place or another, parol evidence may be 
received to shew the true place; thus the line called for was 
“north to Bryant’s;” north would not lead to Bryant’s cor- 
ner, though it would strike his line, and there was an old 
marked line to the corner permitted to be proved by parol. 
Bustin v. Christie, 160. 

. If there be a variance between the natural boundaries and 
the courses and distances called for in a deed or grant, the 
former shall be preferred. Harramond v. McGlaughon, 90. 

. A line of a deed or grant calling for the line of another 
grant, shall be extended to it if it be in the course, though 
beyond the distance. Miller v. ‘White, 223. 





BOUNDARY—CONTINUED. 

5. Where the lines called for in a grant were “east 177 poles to 
an oak, tnence southwardly, the various courses of the 
river;” and there was a marked oak at-the end of the dis- 
tance; and the river from the point where a direct line from 
the oak would intersect it, ran southwardly; but if the east 
line went directly to the river, the river from the point of 
intersection would run westwardly until opposite the oak; 
it was held, that the jury ought to find the line to the oak, 
and thence southwardly to the river, if they believed that to 
be the real line run when the original survey was made. 
Pender v. Coor, 228. 


CAPIAS AD SATISFACIENDUM: 


If a defendant be arrested on a ca. sa. and discharged by the 
plaintiff's consent, the plaintiff can not have a new execution 
against him; but if he is arrested, and escape by the neglect 
or permission of the sheriff, the plaintiff may have a new 
execution, though the sheriff could not arrest or hold him in 
custody on the old writ. Ballard v. Averitt, 147. 

Sree Brits or ExcHANGE AND Promissory Norges, 3. 


CERTIORARI: 


1. A certiorari is not grantable to remove a cause from the 
County Court before trial, especially where the party has 
the right of appeal, and the County Court has original ex- 
clusive jurisdiction. Street v. Clark, 109. 


2. Proceedings before a single justice can not be brought before 
the County Court by certiorari or other writ. They can 
come before it only by appeal. Alexander v. Bateman, 248. 


CONFISCATION: 


1. All lands, the legal title to which remained in Henry Eustace 
McCulloch on the 4th of July, 1776, were confiscated, and the 
legal title thereof vested in the State. Cunningham v. 
Michael, 298. 


. The proviso to the 6th section of the confiscation law of 1779, 
ch, 5, did not vest any title in the wife and children of .ab- 
sentees. Faris v. Simpson, 381. 


. Under the confiscation law of 1776, titles were not divested 
out of the persons coming within its operations without pro- 
ceedings in the nature of an office found. But by the second 
confiscation act of 1779, the estates of the persons named 
therein were divested by the force of the act itself. Jb. 


. Lands held by one, who ceased to be a citiezn by the Revolu- 
tion, in trust for the Unitas Fratrum, were not confiscated 
by the confiscation acts. Marshall v. Lovelass, 412. 

5. Where confiscated lands were sold by the State and the con- 
tract afterwards relinquished and the lands surrendered to 
the State before the year 1794, the lands passed to the Ur‘ 
versity of that year. (See 2 Rev. Stat., page 428.) Hugaes 
v. University, 533. 

. A person, who had been one of the objects of the confiscation 
acts, was held he entitled, under the treat 1783, as a British 
subject to recover the balance due on contracts made before 
the acts of confiscation. Ray v. McCulloch, 606. 

. Where a deed in trust of land was made to a firm, consisting 
of several partners, some of whom afterwards became sub- 
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ject to the confiscation laws, but one of them did not; it was 
heid, that this one was adequate and competent to hold the - 
land and execute the trust. University v. Rice, 610. 


CONSTITUTION: 

Where under the Act of 1795 (New Rev., ch. 433), a treasurer of 
public buildings was elected by the County Court, and after- 
wards another person was elected to the same office under 
the Act of 1797 (New Rev., ch. 488), and brought suit 
against the first for money remaining in his hands, it was 
held, that the court would not decide incidentally on the 
constitutionality of the latter act, but that in that case its 
authoriy was sufficient to sustain the action. Freeman v. 
Lester, 294. 


CONTRACT: 
See Equiry, 3—Horse Racine. 
COSTS: 

1. If the prosecutor on an indictment had probable cause, though 
his motives were of the worst kind, he ought not to pay 
costs. State v. Forsyth, 114. 

2. If the County Court order the prosecutor to pay costs, and at 
the next term revoke this order, and order the defendant to 
pay them, although such a proceeding is improper, on an ap- 
peal from the last order, the Superior Court will not go 
into an examination of the fact, if the whole record of the 
cause has not been brought up. /Jbid. 

3. A defendant in an indictment is not bound to pay the wit- 
nesses for the State, except upon conviction. State v. Har- 
gate, 284. 

4. If the same jury attend on the premises in ten different 
caveats for different claims to different parcels of land, the 
caveators in all the cases being the same, but the defendants 
different, the jurors shall receive pay in each case. Harris 
v. Lenoir, 304. 


COVENANT: 

1. Covenant will not lie on the assignment under seal of a bond 
for the payment or delivery of tobacco, the breach assigned 
being that the obligor did not deliver the tobacco. Brickell 
v. Batchelor, 326. 

2. An assignee by estoppel merely, where no interest passed by 
the assignment, can not maintain an action of covenant. 
Nesbit v. Nesbit, 490. 


See Assumpsir, 2. 


DAMAGES: 

In an action for an assault, any immediate provocation may be 
given in eviaence to mitigate damages, but not any remote 
provocation. Barry v. Inglis, 168. 

See Bris or EXCHANGE AND Promissory Noress, 2-6. 


DECEIT: 

An action lies against one not a party to the contract for deceit- 
fully asserting that an unsound mare is sound, and fraudu- 
lently encouraging the plaintiff to buy her. Irwin v. Sher- 
ril, 99. 
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DEMAND: 


On a promise to deliver goods, a demand before action brought 
is indispensably necessary. Benners v. Howard, 172. 


DEPOSITION: 

1. Where the notice is to take depositions between certain hours 
of the day, such depositions shall not be read, unless it ap- 
pears that they were taken within the time specified. /Far- 
rar v. Hamilton, 105. 

2. Where the notice was “at the house of Capt. A. Gordoner, on 
the 13th and 14th days of March next, to take the deposition 
of said A. Gardner, on the commission was to cause A. Gor- 
dan to come before you”—between Ridge’s Orphans, by their 
next friend, J. Haines, complainants, and W. T. Lewis and 
other aefendants; and the preamble of the deposition re- 
cited, “to take the deposition of A. Gordon—where J. Haines, 
as the next friend of the orphans of W. Ridge is plaintiff, 
and W. T. Lewis and W. Corch and others, are the defend- 
ants, at the house of the said A. Gordon,” it was held that 
the deposition might be read. Ridge v. Lewis, 599. 

. If the notice be at the court-house in Jefferson, in the county 
of Jefferson, and the commission is directed to “G. D., P. T., 
and H. B. Esquires; and the deposition appears to be sworn 
to “before us, two of the acting justices of the peace, for Jef- 
ferson County, at the court-house for said county, it may be 
read. Ib. 

. A deposition taken under a commission directed to A. and B. 
Esquires, who certify it under their names with “J. P.” an- 
nexed, may be read. Ib. 

. Where a notice is to take a deposition at the “dwelling-house” 
of a witness, and the certificate states that the deposition of 
the witness was taken at “his own house,” it is sufficient. Jb. 

. After a writ was issued, but before it was returned, the plain- 
tiff, without any order for that purpose, took out a commis 
sion to take testimony, and a deposition was taken under it, 
held, that it was irregularly taken and could not be read. 
Holbrook v. Martin, 624. 

. A deposition will be rejected, if a witness refuse to answer 
proper questions on a cross-examination. Mosely v. Mosely. 

. So also, if written by the attorney of the party who has taken 
the deposition. Jb. 


Rules on taking depositions, 68, 74. 


DEPRECIATED CURRENCY: 
Contracts in depreciated currency should be scaled according to 
the rate existing at the time the contract was made. Bru- 
ton.v. Bullock, 535. 


DETINUE: 

1. A special property as trustee, derived from the order of a 
court in Virginia, accompanied by possession under the 
order, is sufficient to maintain detinue for slaves. Wade v. 
Edwards, 549. 

2. Detinue lies in every case where the property is detained, and 
no regard is had to the manner in which the defendant ac- 
quired possession. Johnston v. Pasteur, 582. 


See Huspanp AnD Wire, 6, 9; Preapine AND Practice, 15. 
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DEVISE: 

1. Land purchased after the making of a will, does not pass by 
any devise init. Johnston v. lunly, 220. 

2. A devise by a testator to his two sons, A and B, in fee, and 
that if either of them should die without lawful issue begot- 
ten of their bodies, his son C should have the lands of the 
one so first dying, is too remote, and the limitation to C is, 
therefore, void. Sution v. Wood, 399. 

3. Where a testator after several bequests of specific chattels 
to his wife, proceed thus, “also ali the remainder of my 
estate, whether within doors or out, that was not before 
given away—all the residue of my estate, and every part 
thereof, | give to my wife S. W., she paying all my just debts 
and funeral charges, etc., to her and her heirs forever;”’. it 
was held, that his real estate passed to his wife in fee. Ib. 
Jhen a devise would give to heirs what they would take 
without it, they shall be in by descent. But where the de- 
vise makes an alteration in the limitation of the estate, the 
heirs take by purchase. Campbell v. Herron, 468. 

5. A devise to the widow for life with remainder to the testator’s 
three daughters (his heirsat-law), their heirs, executors, ad- 
ministrators and assigns, makes the daughters joint ten- 
ants. Jb. 


Sere Siaves, 4. 


* DISTRESS: 


A landlord has no power in this State to distrain for rent, the 
process of distress never having been adopted here. Dal 
gleish v. Grandy, 249. 


DISTRIBUTION: 
See ADVANCEMENT; EXECUTORS AND ADMINISTRATORS, 3-6. 


EJECTMENT: 

1. The plaintiff can not declare an ejectment for a whole tract of 
land, and give evidence of title to, and recover, an undivided 
moiety. Young v. Drew, 162. 

2. A demise laid to have commenced on the ist of February, 
1801, and possession taken under it; “afterwards, to-wit, on 
the lst of January, 1801, defendant entered,” etc. This was 
held good, for the word “afterwards” shews that the entry of 
the defendant was after the demise to, and possession of, the 
plaintiff; and the words “ist of January, 1801,” being repug- 
nant may be rejected. Brown v. Luiterloh, 556. 

. Where the date of the demise and the commencement of the 
term were left blank in a declaration in eiectment, the dec- 
laration was held ill and the judgment arrested. Hogg v. 
Shaw, 576. 


. Where a defendant was acquitted on an indictment, and the 
clerk, without any express judgment being given by the 
court, issued an. execution against him for his witness fees, 
under which the sheriff sold his land, and the defendant in 
the execution afterwards sold to another, it was held, in a 
suit by the purchaser at the sheriff’s sale against the pur- 
chaser from the defendant, that the sheriff’s sale bound the 
land, but the plaintiff must prove title in him against whom 
the execution issued. Worke v. Hunter, 635. 








See Grants, 2, 3; Rient or Entry. 


EQUITY: 

1. The Court of Equity will issue a writ to the sheriff to take out 
of the defendant’s possession, property, which is the subject 
of a suit, if it appear that there is danger of the removal of 
the property, unless he gives security for its production, etc. 
&pendlove v. Spendlove, 262. = 

2. Where a tenant covenanted to build and leave in repair, and 
did build, but the houses were destroyed by fire, a Court of 
Equity wiil compel him either to rebuild or to pay the value 
of the buildings, and the bill may be against either an as- 
signor or assignee of the lease, when the lessor has not con- 
sented to the assignment. Pasieur v. Jones, 393. 

3. When a person agreeing to sell lands, had a good title, and 
was able to convey at the time of the bargain entered into, 
and no delay can be imputed to him in performing his part 
of the contract, the contrect 's considered in equity as then 
executed, the subsequent conveyance being only matter of 
form, the substance being the bargain. Ray v. McCulloch, 
606. 

Sez AMENDMENT; ANSWER, 1, 2; Parties, PLEADING AND PRACTICE, 
1, 7, 12, 16. 


ESTOPPEL: 
If a tenant in common recover a judgment against his co-tenant, 


and direct the execution to be levied on a particular part of 
the tenant, he is estopped to claim a partition against the 
purchaser. Walker v. Bernard, 302. 


See CoveENANT, 2; HUSBAND AND WIFE, 7. 


EVIDENCE: 

1. If a deed be executed by an attorney, his power, or a copy of 
it, must be produced. Yarborough v. Beard, 117. 

2. A certified copy of an instrument required to be recorded is 
sufficient evidence for the party when the original is lost, 
and complete evidence for strangers. But as to instruments 
not required to be recorded, the register’s certificate is of no 
validity. Jb. 


. A will which has been admitted to probate improperly in the 
County Court, can not be attacked on that ground - inci- 
dentally; therefore, in an ejectment, a copy of a will may be 
read as evidence, though one of the witnesses who proved 
the will was a delegatee. Stanly v. Kean, 150. 

. Whether one who claims title under an execution is bound 
to produce the judgment as well as execution. Qu? JHar- 
gett v. Blackshear, 154. 


. An order to pay money is, in the hands of the drawee, evi- 
dence of payment; otherwise of an order to deliver goods. 
Blount v. Starkey, 157. 

. If one entitled to two-thirds of three lots, sells two lots, the 
sale is evidence of a partition. Slade v. Green, 158. 

. Cohabitation as man and wife and having children is evi- 
dence of a marriage. Felts v. Foster, 164. 

. Under the plea of non est factum, it can not be given in evi- 
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dence that the bond was delivered as an escrow—such evi- 
dence is only admissible under a special plea. Smallwood 
v. Clark, 205. 

9. The master of a vessel can not give his protest in evidence. 
Miller v. Ireland, 222. 

10. If a bill of lading be not stamped, parol evidence may be 
given of the contract to carry the goods. Ib. 


11. On the trial of an issue in Equity, the defendant's answer 
can not be read in evidence for him. Salter v. Spier, 230. 


See Bounpary, 2; Prison Bounps; WITNESS. 
EXCEPTIONS: 
See APPEAL 2. 


EXECUTION: 
See CaPiaAs AD SATISFACIENDUM; EvectMENT, 4; Suenrtirr, 1, 3, 4, 
5, 6 


EXECUTORS AND ADMINISTRATORS: 

1, An administrator is not entitled to claim anything for loss of 
time and personal services, though he will be allowed his 
necessary expenditures. Schaw v. Schaw, 168. 

2. A sale of land by two of four executors appointed by the will 
is good if the others refused the executorship. Miller v. 
White, 223. 

3. Under the Act of 1784 (see 1 Rev. Stat., ch. 64, sec. 1) a widow 
of an intestate dying without children is entitled to only 
one-third of uis personal estate. McAuslan v. Green, 260. 

. The Court of Equity allowed commissions at the rate of five 
per cent only, though the County Court had allowed at the 
rate of ten per cent on the whole amount of the estate. Jb. 

5. Letters of administration granted in another State will not 
entitle the administrator to maintain a suit here. Butts v. 
Price, 289. 

}. The personai estate of an intestate, no matter where it be, is 
distributable according to the laws of the country where the 
intestate was a resident, cr, in other words, where he waa a 
citizen or subject at the time of his death. Therefore, it 
was held, that slaves in Virginia which belonged to the 
estate of an intestate, who was a citizen and an inhabitant 
of this State, must be distributed according to the laws of 
this State. Williamson v. Smart, 355. 

. An executor can not plead that he has fully administered since 
the last continuance; as every plea of fully administered 
must have reference to the commencement of the action, or 
at least to the time of process served. Smoot v. Wright, 536. 

. The Act of 1715 (1 Rev., ch. 65, sec. 11) will bar a debt due on 
a bond, though there be no person entitled to sue. McLel- 
lan v. Hill, 595. 


See Limitations, STATUTE oF, 5. 


FORCIBLE ENTRY AND DETAINER: 


An indictment for forcible entry and detainer upon the English 
statute of 21st of James ist (see 1 Rev. Stat., ch. 49, sec. 6) 
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FORCIBLE ENTRY AND DETAINER—CONnNTINUED. 
must specify the kind of term, from which the party is ex- 
pelled, to authorize a writ of restitution; and the term must 
be unexpired at the time of the trial. State v. Butler, 501. 


FORGERY: 


In an indictment for forgery the omission of a figure in the de- 
scription of the instrument forged, is fatal. State v. Street, 
186. 


RULES OF COURT: 

1. If a plaintiff die during the pendency of a suit, and his execu- 
tors do not apply to carry it on within two terms after his 
death, computing from the day of his death, and not from 
the suggestion entered by the defendant, the cause will 
abate, and the defendant pe discharged from further attend- 
ance. 88. 

2. But if, after this, the executors apply to be made parties by 
a sci. fa., or notice served on the defendant, and they do not 
oppose it, and the plaintiffs are made parties by order of the 
court, it will be too late, afterwards, to move for an abate- 
ment; but the cause is to be tried. Jb. 


3. Proceedings in taking depositions, 68, 74. 


Gly ¢S OF SLAVES: 
1. The Act of 1784 (1 Rev. Stat., ch. 37, sec. 19), requiring that 
deeds of gift shall be recorded, applies only where creditors 
and purchasers are interested. Hancock v. Hovey, 152. 
2. Slaves sent to the husband by the wife’s father soon after 
marriage are presumed to be given. Killingsworth v. Zol- 
licoffer, 95. 


GRANTS: 

1. Grants of escheated or confiscated lands, by officers appointed 
to issue grants for vacant lands, are void, and must be so de- 
clared on the trial of an ejectment. University v. Sawyer, 
159. 

2. Lands lying in one county, can not, under the entry laws of 
this State, be entered in another, and a grant issued on an 
entry made in another county is void. Avery v. Strother, 
558. 

3. Entries and grants of land within the Indian boundaries are 
void under the Act of 1783. Jb. 


HORSE RACING: 


A horse racing contract must be in writing; and parol evidence 
shall not be admitted to vary it. Sharp v. Murphey, 631. 


HUSBAND AND WIFE: 

1. Whether slaves, to whom the wife has a right in remainder, 
vest in the husband if he die during the coverture, wi‘hout 
having reduced them to possession. Qu? Hynes v. Lewis, 
131. 


2. The private examination of a feme covert as to the execution 
of a deed, can not be proved by parol. Harrell v. Elliott, 92. 


3. Slaves, to whom the wife has a right in remainder, do not 
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HUSBAND AND WIFE—CONTINUED. 
vest in the husband, if he die during the coverture, without 
having reduced them to possession. blount v. Haddock, 295. 

4. Slaves, to whom the wife has a right in remainder, do not vest 
in the husband, if he die during the coverture, without hav- 
ing reduced them into possession. McCallop v. Blount, 314. 

5. Where a tenant for life bequeathed one-half of tne emblements 
to which she was entitled to her daughter and left an execu- 
tor, who, after reaping and housing the crop, married the 
daughter, bu. died before he had sold or otnerwise disposed 
of it, it was held, that his possession of the crop was only as 
executor, and that upon his death, the wife and not his ad- 
ministrator was entitled to it. Berry v. McAllister, 318. 

6. Husband and wife must join in detinue for her slave detained 
before and at the time of the marriage. Johnston v. Pas- 
teur, 582. 

7. A husband suing as administrator of another for slaves, is not 
estopped by the deed of his wife, made while sole, conveying 
the said slaves to the defendant. Millison v. Nicholson, 612. 

8. A husband may shew the insanity of his wife before coverture 
to avoid a deed made by her whilst in that state of inca- 
pacity. Jb. 

9. Husband ana wife must join in detinue for slaves of the wife 
detained before and at the time of the marriage. Norfleet v. 
Harris, 627. 

See Evipence, 7; PLEADING AND Practice, 5, 7. 


INDICTMENT: 
1. The words “good and lawful men,” in the caption of an indict- 
ment, inquest, etc., mean freeholders. Siate v. Glasgow, 264. 
2. If a public officer, entrusted with definite powers to be exer- 
cised for the benefit of the community, wickedly abuses or 
fraudulentiy exceeds them, he is punishable by indictment, 


though no injurious effects result to any individual from his 
misconduct. The crime consists in the pubiic example, in 
perverting those powers to the purposes of fraud and wrong, 
which were committed to him as instruments of benefit to 
the citizen and of safety to their rights. Jb. 

3. The Secretary of State of the State of North Carolina, whose 
duty it was under an act of the Legislature to issue land- 
warrants under certain circumstances, was held liable to be 
indicted in the courts of this State for fraudulently issuing 
such warrants, though the title to the lands for which the 
warrants were issued was in the United States, and not in 
this State. Jb. 

4. In an indictment for murder where the letter “a” was omitted 
in the word “breast” in describing the place of the wound, 
judgment was for that cause arrested. State v. Carter, 406. 


5. The court will not quash an indictment for petit larceny, un- 
less the defect be very plain and obvious. Hence, they re- 
fused to quash where the caption of the indictment was as 
follows: “State of North Carolina, Franklin County, March 
Sessions, 1798.” State v. Jeffreys, 528. 

6. An indictment, charging the offence to have been committed 
in November, 1801, and in the 25th year of American Inde- 
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INDICTMENT—ConrTINvUED. 
pendence, held to be bad, and the judgment arrested, because 
the offence is charged to have been committed in two differ- 
ent years. State v. Hendricks, 532. 

7. Where there was an indictment for perjury on an affidavit to 
continue a cause and the defendant found nct guilty, and 
then an indictment on the same affidavit with intention to 
procure an attachment to issue; it was held that the proceed- 
ings on the first indictment did not support the plea of 
“former acquittal” to the second. Staite v. Williams, 591. 

See Forciste Entry AND Detatner; Forcery; JURISDICTION, 4; 
LARCENY. 


INJUNCTION: 

Where a sheriff had levied an execution on goods, and upon the 
injunction from a Court of Equity being served on him, had 
redelivered the goods, it was held, that he was not liable to 
the plaintiff, though no security had been given for the in- 
junction. Tagert v. Hill, 370. 


See LimiraTions, STATUTE oF, 2. 


INTEREST: 

1. In Equity, as a general rule, interest upon interest is not 
allowable. But when the sum is ascertained and the annual 
payment of it forms part of the contract; where it is so 
specific that an action of debt may be sustained, and interest 
recovered by way of damages for the detention, and particu- 
larly where the payment of the principal sum is postponed 
to a very distant period. upon the faith of the regular and 
punctual discharge of the interest, interest upon interest 
ought to be allowed. Kennon v. Dickens, 522. ° 

2. Interest wiu continue to accrue on a debt, if the creditor were 
in this country when the debt became due, although he be 
afterwards absent without leaving an agent. Ogden v. 
King, 567. 

3. A debt contracted and partly paid before the mode of applying 
payments and calculating interest was changed, is subject to 
the present rule of calculation. Yancey v. Mutter, 622. 


JOINT TENANCY: “ 

A widow and two children were joint tenants of a slave; upon 
the marriage of the widow, the joint tenancy is severed be- 
tween her and the children, and between the children, by the 
Act of 1784 (1 Rev. Stat., ch. 43, sec, 2); and in trover by 
one of the children for the slave, he shall recover but one- 
third of the value. Witherington v. Williams, 89. 

See Devise, 5. 

JUDGMENT: 

1. The Superior Courts can not reverse one of their judgments 

given at a former term for error in a matter of law; but if 

it be absolutely void, or taken irregularly against the known 
rules of the court, they will set it aside at any time on mo- 

tion. Anonymous, 97. 

2. It is only where the question between the parties has been 
once decided upon confession or verdict, that the judgment 

can be pleaded in bar to another action; therefore, where a 
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JUDGMENT—CONTINUED. 

plea of nul tiel record to a sci. fa, reciting a judgment 
against James H. Green, was found for the defendant, be- 
cause the judgment was against James Green, it was held, 
not to be a bar to a sci. fa. reciting a judgment against 
James Green. Benton v. Duffy, 316. 

3. A party is not bound by a judgment to which he is neither 
party nor privy. Williamson v. Smart, 355. 

4. To an action of debt on the judgment of a court of record in 
a sister State, nil debet is a bad plea, it should be nul tiel 
record. Wade v. Wade, 601. 


See Justice’s JUDGMENT. 


JURISDICTION: 

1. The Legislature of this State can not define and punish crimes 
committed in another State. State v. Knight, 143. 

2. If the nominal plaintiff reside out of the State, the defendant 
may be sued out of his own district, if the suit be brought in 
the district in which the real plaintiff is an inhabitant. 
Anonymous, 182. 

3. The civil division of the State into counties, etc., must be 
taken notice of judicially by the courts. State v. Glasgow, 
264. 

. While the law was, that ail simple assaults should originate 
in the County Court, where an indictment was found in the 
Superior Court “for assault with intent to murder,” and 
upon a trial the jury found the defendant not guilty “of the 
assault with intent to murder, but guilty of an assault,” it 
was held, that the Superior Court had jurisdiction to pro- 
nounce judgment on the defendant. State v. Cumpton, 288. 

. The question of “prize or no prize” is exclusively of admiralty 
jurisdiction; even though the vessel captured was not car- 
ried in for condemnation. Simpson v. Nadeau, 332. 

. Under the act fixing the jurisdiction of the County Courts at 
twenty pounds, the defendant should have pleaded that the 
sum due was less than twenty pounds when the action was 
commenced—otherwise the court will not, on motion, after 
verdict, finding less than twenty pounds, set aside the ver- 
dict and enter a nonsuit. Brooks v. Collins, 512. 

. Where a suit was brought against a party who lived in another 
district, and a judgment by default taken, which was after- 
wards set aside on condition of the defendant’s pleading to 
the merits of the cause only, and upon the trial the plaintiff 
recovered less than fifty pounds, it was held, that a nonsuit 
must be entered. Waggoner v. Grove, 626. 


JURY: 


If a prisoner challenge peremptorily more than thirty-five jurors 
on a capital trial, the challenge shall be disallowed. State 
v. Gayner, 479. 


See Costs, 4. 


JUSTICE’S JUDGMENT: 
The judgment of a justice does not bind lands; and if the de- 
fendant sell his lands before the levy of a justice’s judgment 
upon them, the purchaser will acquire a good title, though 
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JUSTICE’S JUDGMENT—CONnNTINUED. 
the levy be afterwards returned to court, and the lands be 
sold under an order of court for that purpose. Oresman v. 
George, 115. 


JUSTICE OF THE PEACE: 
A civil action is maintainable against a justice of the peace, 
acting in his office out of court, either maliciously, oppres- 
sively or corruptly. Hardison v. Jordan, 574. 


LANDS OF DECEASED DEBTORS: 

1. A sci. fa. against an infant heir to charge lands may be served 
on a guardian appointed by the court pro hac vice, but 
there should regularly be a guardian appointed by the 
proper court before the sci. fa. issued. Gardner v. Ellis, 154. 


2. Lands in Virginia descended are equitable assets, and charge 
the heirs in this State with the debts of their ancestry due 
by specialty and binding his heirs; and if the heirs have 
sold the land and received the value, a decree shall be made 
against them for that amount. Hamilton v. Hayes, 547. 


LARCENY: 

Larceny may be committed of a slave; therefore, in an indict- 
ment under the Act of 1799 (1 Rev. Stat., ch. 34, sec. 10), 
for stealing a slave, it is not necessary to add “with the in- 
tention to sell or dispose of to another, or to appropriate to 
his own use,” as that is implied in the charge of stealing. 
State v. Hall, 168. 


Sere INDICTMENT, 5. 


LEGACY: 

1. If a testator bequeath a negro woman to A and her future in- 
crease to B and others, the children of the woman born after 
the death of the testator will go to the legatees B and others. 
Mullington v. Shipman, 330. 

2. The children of a female slave who is specifically bequeathed, 
if born after the execution of the will and before the death 
y~ the testator, go to the residuary legatee. Jones v. Jones, 
482. 


LIMITATIONS, STATUTE OF: 


1. To a plea of the statute of limitations of 1715, to debt on a 
bond by a British subject, replication of the treaty of peace 
of 1783, is bad. Miller v. Gordon, 218. 


. An injunction or order of the Court of Equity, directing a 
promissory note to be deposited with the Clerk and Master, 
by which the plaintiff was delayed in bringing his suit, will 
not prevent the commencement or stay the operation of the 
statute of limitations. Vance v. Granger, 291. 

. Where the commissioner appointed to settle the army ac- 
counts issued a certificate in the sheriff’s favour upon which 
the defendant drew the money, it was held, that the plain- 
tiff’s cause of action then accrued, and that a lapse of three 
years thereafter would bar him. Coomer v. Little, 311. 


. A reference to arbitrators will take a case out of the statute 
of limitations. Colkings v. Thackston, 312. 


. A forbearance to sue for more than seven years after the 
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LIMITATIONS, STATUTE OF—ContTINvUED. 
death of a testator and qualification by his executors, will 
bar the claim under the Act of 1715, notwithstanding the 
Act of 1789 (see 1 Rev. Stat., ch. 5, sec. ll and 12). Dry v. 
Roper, 484. 

6. If a tenant in tail aliens in fee and dies, leaving the issue in 
tail free from any of the disabilities mentioned in the stat- 
ute of limitations, and such issue neglects to enter or make 
claim for seven years after the death of his ancestor, he and 
his issue will be forever barred. Wells v. Newbolt, 537. 

See Executors AND ADMINISTRATORS, 8; PLEADING AND PRACTICE, 
6, 8, 19, Zu, 21; Possession. 


MILLS: 

In an action for overflowing the plaintiff's land, he need not 
prove his title, though it be set forth in the declaration, for 
possession alone is sufficient to support this action against 
a wrong doer. Yeargain v. Johnston, 180. 


MURDER: 
Sree Barn, 2; INpIcTMENT, 4. 


NEW TRIAL: 

1. If justice be done, the court will not grant a new trial on ac- 
count of misdirection. Miller v. White, 223. 

2. In a hard action, where the jury have found for the defend- 
ant, whose conduct has been bona fide, and the practice un- 
der which he acted as a public officer has been general, 
though perhaps not strictly consonant to law, the court will 
not grant a new trial. Tagert v. Hill, 370. 


PARTIES: 

All persons interested should regularly be made parties to a 
bill, but where the enforcement of this rule would be at- 
tended with inconvenience, as where there are a great many 
persons interested in the same right, this rule may be dis 
pensed witn; but some of the persons interested must be 
named as complainants, and it will not be sufficient for the 
bill to be filed by a mere agent or attorney of the persons 
interested. Marshall v. Lovelass, 412. 


PARTITION: 
See Evipence, 6. 


PARTNERSHIP: 

1. Two partners may draw a note payable to one of them, and 
the assignment by him will bind the other. Blake v. 
Wheaton, 148. 

2. The representative of a deceased partner can not be sued 
while there is a surviving partner. Burgwin v. Hostler, 167. 


PENAL ACTIONS: 

1. In penal actions the material facts on which the action de- 
pend must be stated with precision, and, therefore, where 
the declaration only alleged by way of recital, as “whereas 
the said defendant having,” etc., it was held bad. Har- 
rington v. McFarland, 543. 

2. None of the statutes of jeofails, not even the Act of 1790, ex- 
tends to penal actions. ID. 
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PLEADINGS AND PRACTICE: 


1. A master in equity can not act as a solicitor in his own court, 
and a bill filed by him will be dismissed. Anonymous, 103. 

2. If a party and his witness are absent, the court will require 
that the absence of the party be accounted for, before they 
continue the cause. Crites v. Lanier, 110 


3. If an erroneous judgment be rendered on a plea in abate- 
{ ment, the defendant may either appeal from it or plead in 
chief, and upon a second erroneous judgment assign errors 

upon the whole record. State v. Quinnery, 123. 

4. On a sci. fa. to revive a judgment, if the defendant plead that 
he was formerly imprisoned for the same debt, the plea is 
bad for want of shewing how he was discharged. Ballard 
v. Averitt, 147. 4 

5. If a feme covert sue in her own name for the amount due for 
her attendance as a witness during coverture, she shall re- 

: cover, if her marriage be not pleaded in abatement; advant- 
age of it can not be taken on a motion for a nonsuit. New- 
ton v. Robinson, 174. 

6. A plea of the statute of limitations, not being a plea to the 
merits, shall not be added after the pleadings are once made 
up; therefore, an executor shall not be allowed to add the 
plea of the Act of 1715 (see 1 Rev. Stat., ch. 65, sec. 11), if 
he neglect to plead it at first. Campbell v. Hester, 178. 


7. A married woman may file a bill for separate maintenance 
against her husband in her own name without a prochein 
ami. Knight v. Knight, 163. 

8. Judgments obtained against an administrator in other suits 
shall not be pleaded after the pleadings are once made up. 
Grier v. Comb, 91. 

9. Where the plaintiff sued in his surname with his title of 
courtesy, and there was a plea in abatement that his Chris- 
tian name was not inserted, a replication that he was as well 
known by his title of courtesy as by his Christian name, is 
bad. Labat v. Ellis, 172. 

10. Where the defendant’s attorney informed the plaintiff's at- 
torney at one'term, that he should file a plea in abatement 
and then failed to do so, the plaintiff at the succeeding 
term, was allowed to enter judgment as of last term, and ex- 
ecute his writ of enquiry instanter. Henderson v. Scur- 
lock, 221. 


11. In a writ of error, the errors must be assigned when the writ 
is filed, which must be fifteen days before the Superior 
Court. Guion v. Shephard, 253. 


12. A writ of error may be granted upon notice to the attorney 
at law who obtained the judgment, when the party resides 
out of the State. Leak v. Murchie, 258. 

13. When a defendant is served with a copy of a decree of the 
Court of Equity and refuses to perform it, an attachment is 
the proper mode of compelling performance. Armstrong v. . 
beaty, 259. 

14. A default should not be set aside the third term after it was 
taken nor without imposing on the defendant the usual 
terms of entering only such pleas as will bring forward the 
merits of the case. Alston v. Parish, 309. 
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15. 


16. 


18, 


19. 


20. 


On an appeal from the County to the Superior Court, the 
plaintiff shall not change the declaration filed in the County 
Court; and if there was no written declaration, he shall be 
confined to the grounds of action declared below. Davis v. 
Gibson, 320. : . 

In detinue, where no value is laid in the writ of the property 
sued for, the defendant should demur; he can not after a 
verdict finding the value, move it in arrest of judgment. 
Hutchins v. McLean, 327. 


. The court, before and instead of pronouncing a judgment 


on a demurrer to a bill, may give leave to the party com- 
plaining to amend his bill and to state that matter, without 
which the demurrer would be allowed. Marshall v. Love- 
lass, 412. 

A plea in abatement that the declaration was not served on 
the defendant, must be filed within the first three days of 
the term, under the Act of 1777. McFarland v. Harring- 
ton, 542. 


On a sci. fa. against a sheriff, issued on an amercement n 
for not returning a writ to which the sheriff appears an 
pleads, the plaintiff is entitled to a trial at the return term 
of the sci. fa. Hogg v. Bloodworth, 593. 

It is discretionary with the court to allow the plea of plene 
administravit to be entered after issue joined, or not, under 
the circumstances of the case. Reid v. Hester, 603. 


21. The plea of the statute of limitations may be pleaded after 


issue joined, upon payment of full costs, under peculiar cir- 
cumstances, Ib. 


. The plea of the statute of limitations may be pleaded after 


issue joined, if it were omitted by the inadvertence of coun- 
sel, and appears to be a conscientious defense. Johnston #. 
Williams, 628. 


See EXecuTors AND ADMINISTRATORS, 7; JUDGMENT, 1, 4. 


POSSESSION: 
1. When a tract of land is, as to part, included in A’s deed or 


patent, and the same part is also included in B’s deed or 
patent, and each grantee is settled upon that part of the 
tract, comprised in his deed, which is not included in both 
deeds, the possession of the part included in both deeds is 
in him, whose deed or patent is the oldest; but if one of 
them is actually settled upon such part included in both 
deeds for seven years together, the possession is his, and 
the other will be barred thereby. Bryan v. Carleton, 151. 


2. Possession without color of title will not avail anything under 


the statute of limitations. Cobham v. Ashe, 166 


PRISON BOUNDS: 
A bond to keep the prison bounds need not be proved by the 


subscribing witnesses, for it must, under the act authorizing 
it, be deemed a record so far as concerns proof of its execu- 
tion. Wynne v. Buckett, 93. 
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PRESUMPTION OF PAYMENT: 
A writ sued out against a person who was named executor, but 
renounced the office, is not evidence to rebut the presump- 
tion of the payment of a bond twenty years old. Quince v. 
Ross, 185. 


RIGHT OF ENTRY: 
1. A mere right of entry can not be sold or conveyed to another. 
Farrar v. Hamilton, 105. 
2. A right of entry can not be transferred while another person 
is in the adverse possession of the land. Cobham v. Ashe, 
166. 


SET-OFF: 

1. When a chose of action is assigned for value received, no debt 
contracted, or liability incurred, subsequently shall be al- 
lowed even at law as a set-off against the assignee, especially 
if there be an act of the Legislature taking notice of the as- 
signment and enabling the assignee to sue in his own name. 
Hogg v. Ashe, 233. 

2. Where a party can not sue in his own name on a note, having 
but an equitable interest therein, he can not, except under 
special circumstances, avail himself of it by way of set-off. 
Wofford v. Greenlee, 299. 


SHERIFF: 

1. A sale of land by the sheriff is valid, though he does not re- 
turn the execution. Farrar v. Hamilton, 105. 

2. A sheriff, who abstains from selling property which it was 
his duty to have sold, may recover on a written promise of 
indemnity for not seiling if he believed at the time that he 
had no right to sell. Joyce v. Williams, 119. 

3. A purchaser at a sheriff's sale is not bound to look farther 
than to see sat he is an officer who sells, and that he is em- 
powered to do so by execution. He is not affected by the 
irregular conduct of the sheriff. Blount v. Mitchell, 85. 

4. When a sheriff levies on personal property, he should take it 
into actual possession, and have it present and shewn to the 
bidders at the time of sale. Jb. 

. If by consent a large quantity of effects are put up together, 
sold at one bid, and purchased by the plaintiff, who colludes 
with the defendant to defeat the claims of the other cred- 
itors, the sale is void. Brodie v. Seagraves, 96. 

6. A purchaser at an execution sale is not affected by the irregu- 

lar conduct of the officer. Jb. 


See PLeapING AND Practice, 18. 


SLAVES: 


1. Negroes are presumed to be slaves until the contrary ap- 
pears; not so with respect to persons of mixed blood. Gobu 
v. Gobu, 188. 

2. The Act of 1791, relative to the killing of slaves, is too uncer- 
tain to warrant the court in passing sentence of death upon 
prisoner convicted under it. State v. Boon, 191. 

3. Under the Act of 1741 (Iredell’s Rev., ch. 24), authorizing the 
County Courts to pass such judgment upon a slave convicted 
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of any other crime or misdemeanor than conspiring to rebel 
or making insurrection (for which the punishment of death 
was prescribed) as the nature of the crime or offence shall 
require; the court can not pass sentence of death for any 
crime or offer«e for which a freeman would not also be lia- 
ble to be so punished. Siate v. Sue, 277. 

4. Slaves can not take anything under a devise for their main- 
tenance. Cunningham v. Cunningham, 519. 


Sex Grrts or SLAVEs. 


SURETY: 
One surety can not sue another for contribution at law. Oar- 
rington v. Carson, 410. 


TAXES: 

Where taxes were due on land for two years, and the sheriff sold 
the land for the taxes of the first year for a sum sufficient to 
pay the taxes of that year, but not those of the last year; 
held, that the land in the hands of the purchaser was not 
liable for the taxes of the last year. State v. Cole, 311. 


TENANT IN COMMON: 

When three tenants in common sell] their estate at auction, con- 
fining the bidding to themselves, the purchaser must pay to 
the other two the whole amount he bids, and not two-thirds 
only. Dickerson v. Collins, 564. 


See Estopre.. 


TRESPASS. 

1. If an action of trespass be brought for killing a slave, pend- 
ing an indictment for the same fact, and the indictment be 
first tried and the defendant acquitted of the felony, that 
proves that the trespass never was merged, and the plaintiff 
may proceed in his action. Smith v. ‘Weaver, 141. 

2. No man can be allowed to assert a right to property by vio- 
lence; hence if the owner of a slave, by force, take him from 
the possession of one who holds him, he is liable to an action 
of trespass. Blount v. Mitchell, 85. 

3. Possession will support trespass against a party, who inter- 
rupts that possession by force. Pearson v. Smith, 531. 


TROVER: P 
Trover is founded on the right of property exclusively, and, 
therefore, the plaintiff can not recover, if defendant prove 
property in another when the conversion took place. Host- 

ler v. Skull, 183. 


USE AND OCCUPATION: 
See Assumpsirt, 1. 


USURY: 

Where A had a judgment and execution against B and on the 
day of sale consented to indulge B in consideration of a sum 
more than the legal interest for the time of indulgence, and 
afterwards the judgment together with this sum was paid; 
it was held, that this was usurious, and that A was liable in 
an action for the penalty, under the statute against usury. 
Carter v. Brand, 255. 
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VARIANCE: 
Sere Bint, 3; Wrir or Error, 2. 


WARRANTY: 

A full price paid for an article always implies a warranty of its 
soundness; and in an action on the implied warranty, the 
plaintiff need not prove the return of the thing bought. 
Torris v. Long, 111. 


WASTE: 
1. The action of waste will lie in this State. Bright v. Wilson, 
251. 

2. It is not error for the judgment in an action of waste to be 
for the damages only and not also for the place wasted. Jb. 


WILLS: 
1. A will of real estate in writing may be revoked by parol; but 
the words of revocation must denote a present intention to 
revoke. Therefore, where a devisor directed the person with 
whom his will had been deposited to burn it, who refused to 
do so, but said he would deliver it to the testator to be by 
him disposed of as he pleased; but it was not delivered back 
however, and the testator afterwards said the will should 
stand: it was held, that there was no revocation. Giles v. 
Giles, 377. 

2. A revocation of a will of real estate carried completely into 
effect can not be revived by any subsequent declaration by 
parol. Jb. 

See Devise, 1; Evipence, 3; Leeacy. 


WITNESS: 

1. A collector of arrearages, whose commissions depend upon 
the amount of the recovery in the suit, is not a competent 
witness to prove a fraud against a defendant charged with 
fraudulently buying a sheriff’s property. Treasurer v. Nall, 
102. 

2. The husband of the widow of the lessor of tne plaintiff's an- 
cestor, may. be a witness for the plaintiff. Beatty's Heirs 
OS ca CRIN ese 104. 

3. Where a witness is called by one party and examined to a 
particular fact, and is afterwards cross-examined by the 
other party as to other facts, the party first calling him can 
not object to his testimony on the ground of interest. Far- 
rar v. Hamilton, 105. 

4. On an indictment for perjury, the person against whom the 
defendant testified, and upon whose testimony he was con- 
victed upon a charge for an assault and battery, is a com- 
petent witness. State v. Hasset, 139. 

5. The witnesses of the prevailing party could not, after the Act 
of 1783 (see New Rev., ch. 189, sec. 3), warrant for their 
attendance after judgment in the suit. Stanly v. Hodges, 
203, 500. 


WRIT: 


A writ must be attested as well as signed by the Clerk of the 
Court from which it issues. Buchannon v. Kennon, 593. 


G 
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WRIT OF ERROR: 

1. A writ of error is, in this State, a writ of right to which a 
party is entitled upon complying with the requisites of the 
act of Assembly. (1 Rev. sStat., ch. 4, sec. 17.) Haughton 
v. Allen, 364. 

2. When the verdict is for more than the damages laid in the 
writ, the variance is fatal on a writ of error, unless the 
plaintiff will enter a remittitur for the surplus. And leave 
will be given him to do so upon paying the costs of the writ 
of error. Singleton v. Kennedy, 629. 

Ser ArracuMENT, 4, 7, 8, 10; PLeapine ANp Practice, 11, 12. 














